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That there is a proper place for human rights-based arguments in Australian law cannot be doubted.

Elsbeth Jean Dyke (‘known as Betty Dyke’) died on 25 May 2004 aged 84 years leaving a large estate of property, various accounts, household chattels and other such items to neighbours including husband and wife Timothy and Denise Knaggs. Betty was a single child with no brothers or sisters, who never married and had no children of her own. Her closest family living at the time of her death were her cousins.  The principal asset of her estate was her farm known as ‘Sefton Grange’. Betty’s last Will was made on 12 January 2001 (the ‘2001 Will’). Probate of this Will was granted on 11 October 2004. 
Betty made an earlier Will in 1999 broadly in similar terms to the Will of 2001. An earlier Will was made in 1985 which, in contrast to the two later Wills, left the bulk of her estate to a group of nominated charities. Vickery J referred to Bool v Bool in reciting the proposition that ‘a great change of testamentary disposition evidenced by a departure from other testamentary intentions long adhered to always requires explanation.’
 Challenges were made by members of Betty’s family to both the 2001 Will and the 1999 Will, and to two Codicils made in the intervening period. 
By mid-1999 Betty was no longer physically capable of looking after herself and as such, she became increasingly dependent on her neighbours. Furthermore, Betty became increasingly vulnerable to suggestion from people who were in a position to exercise influence over her. Betty’s physical disability was compounded by the onset of dementia, which progressively debilitated her to the point where she was admitted to hospital and diagnosed with advanced dementia on 19 June 2002. 
The Plaintiffs sought the revocation of the Grant of Probate of the 2001 Will. The grounds relied upon to challenge both the 1999 Will and the 2001 Will and the issues for consideration by the Court were:
1. That Betty lacked testamentary capacity at the time she made the relevant Wills and Codicils; 

2. That she was subjected to undue influence in the making of the relevant Wills and Codicils; and
3. That Betty lacked the necessary knowledge of the contents of, and therefore did not approve of, the relevant Wills and Codicils. 
I LEGAL PRINCIPLES – CONVENTION ON THE RIGHTS OF PERSONS WITH DISABILITIES 2006 (‘CRPD’)
Vickery J’s judgment makes detailed reference to the United Nations sponsored Convention on the Rights of Persons with Disabilities 2006 (the ‘CRPD’) which reflects the growing concern for the rights of persons with disabilities, including the elderly.
 His Honour remarks that the CRPD marks a paradigm shift in approaches to persons with disabilities as it reflects a movement towards treating individuals as subjects with rights who are capable of claiming and exercising those rights.
 His Honour notes that International law, as reflected in international conventions may be used by the courts as a legitimate guide in developing the common law.
 
More specifically, reference is made to Article 12(4) of the CRPD, which contemplates a number of safeguards to ensure that ‘measures relating to the exercise of legal capacity respect the rights, will and preferences of the person, are free from conflict of interest and undue influence, are proportional…’
 His Honour contemplates that if a State party implements a mechanism of supported decision making to assist such persons, then there is an obligation on the State to ensure that appropriate and effective safeguards are in place.

Article 12 of the CRPD is interpreted as relevant to the case as it endorses the concept that people with disabilities should have the capacity to exercise legal rights on an equal basis with others in all aspects of life.
 His Honour observed that Article 12 of the CRPD is not without difficulties of construction, referring to the High Court decision of Project Blue Sky Inc v Australian Broadcasting Authority
 which concluded that Australian international conventions are ‘more aptly described as goals to be achieved rather than rules to be obeyed.’ The effect of Article 12(2), as his Honour points out, is to oblige Australia to recognise that persons with disabilities enjoy the exercise of the right to freedom of testamentary disposition on an equal basis.

His Honour concludes that the Convention warrants a role in the development of the Australian common law in relation to wills, ‘subject to a considered application of the mandated caution.’
 However, the shift to such a human rights based approach to disability (which is sought in the CRPD) will require signatory States to effect fundamental changes in government policies and the development of the domestic law.

The safeguards against abuse of the will making process referred to and discussed at length in the judgment in the modern Australian context are as follows:
1. the burden of proof required to prove testamentary capacity;

2. an imposition of a burden of proof upon the propounder that the testator had the requisite capacity to make the will
; 
3. the principle of testamentary undue influence
; and
4. the requirement that a testator must have knowledge, and approve, of the contents of the will.

II THE COURT’S FINDINGS
Vickery J was satisfied on the evidence as a whole that Betty had testamentary capacity at the time she gave instructions for and executed the 1999 Will and the March 2000 Codicil. His Honour was satisfied that the circumstances surrounding the preparation and execution of the 1999 Will and the March 2000 Codicil were consistent with them having been obtained by undue influence on the part of the Knaggs. The circumstances surrounding the preparation and execution were inconsistent with any reasonable hypothesis to the contrary effect. It was held that the December 2000 Codicil and the 2001 Will were not obtained by undue influence on the part of any person but were the product of a lack of testamentary capacity on the part of Betty at the time. Therefore, due to the finding of undue influence, the 1999 Will was in turn amended to excise the words ‘Timothy Peter Knaggs’ severing the bequest to Timothy Knaggs. The effect of such amendments to the 1999 Will were that Denise Knaggs took one third of the proportion of the residue in her own right and not jointly with her husband, Timothy Knaggs, who was no longer a beneficiary after the amendment.

In summary the Court held:
1. That the testator lacked testamentary capacity at the time of signing the 2000 Codicil and the 2001 Will;

2. Testamentary undue influence was found in only part of the 1999 Will (the gift to Timothy Knaggs);

3. The existence of suspicious circumstances surrounding the execution of the 2000 Codicil & 2001 Will;
4. A lack of knowledge and approval on the part of the testator of the contents of the 2000 Codicil and 2001 Will (if contrary to earlier finding, the testator possessed testamentary capacity); and 

5. The 1999 Will be amended by excision of reference to Timothy Knaggs as a beneficiary and admitted to Probate.
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