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I INTRODUCTION

Much has changed since the foundations of Australian law were laid in the 19th century. In the eyes of modern law death is now, more than formerly, less an event and more a process that may commence before, and extend beyond, physical death. Incapacity for self-management is no longer, if it ever was, a rarity.  Problems associated with management of the person, and property, of those unable to manage themselves or their affairs are now commonly confronted in everyday life.  Individuals, living in community, are increasingly called upon to take steps in anticipation of incapacity and death. The historical boundaries between the Court’s protective, probate and family provision jurisdictions have been, and are increasingly likely to be, blurred in this environment. 
Take three concrete examples. The first two involve a change effected by legislation. The third involves an adaptation of existing law to meet current social challenges. 
First, at the epicentre of this change, symbolising the breakdown in historical divisions, is the modern concept of a “statutory will” governed by the Succession Act 2006 (NSW), sections 18-26.  It does not fit neatly within any of the three specialist jurisdictional categories under consideration. The Court is empowered, by statute, to “make” a “will” for an individual lacking testamentary capacity.
 The notional “will-maker” is, by definition, a person in need of protection.  His or her “statutory will” is likely, if not bound, to alter disposition of his or her deceased estate, being admitted to probate as if a will regularly made. Whether to authorise the making of a statutory will in the lifetime of an incapacitated person, or to leave interested parties to a family provision application after the person’s death, is one of the questions entrusted to judicial discretion. The making of a statutory will provides no guarantee that a family provision application will not be made after the death of the notional will-maker but, in practice, it may have a distinct tendency in that direction, especially if the “will” made is the subject of acquiescence on the part of the will-maker’s family and social circle.
Secondly, conceptually not so dramatic but, in practice, probably of more profound significance is our community’s embrace of the concept of “an enduring power of attorney”
 and “an enduring guardian”.
 Subject to the oversight of the Court and the Guardianship Division of the Civil and Administrative Tribunal of NSW (‘NCAT’), appointees to the positions of Enduring Attorney or Enduring Guardian exercise, with comparative informality, powers that once would have required an exercise of the Court’s “Lunacy jurisdiction”, since 1958 more delicately known as part of the Court’s “Protective jurisdiction”.
 Without the benefit of an empirical study, one can but speculate about the extent to which, notwithstanding judicial or administrative oversight, families engage in, or plan for, the succession of property between generations in the context of management (via an enduring power of attorney) of the affairs of a family member incapable of managing his or her own affairs. With expansion of community resort to protective jurisdiction mechanisms in caring for family members suffering from disabilities, and devolution of protected estate management regimes away from purely government operations, enduring powers of attorney (especially) are likely, increasingly, to become a focal point of legal proceedings, both during and after the lifetime of protected persons. If (as may reasonably be expected) the trend towards widespread use of enduring powers of attorney continues, it may have a systemic effect on the administration of deceased estates and the way probate and family provision cases are prepared. 
At present, the investigations necessary, routinely, to be undertaken: 
a) in the preparation of a will; 
b) in the preparation of an application for a grant of probate or some other form of administration; or 
c) upon consideration, as a prospective plaintiff or defendant, of an application for family provision relief

include inquiries about whether, in the three years preceding his or her death, the deceased entered into a property transaction that could ground a designation of property as “notional estate” for the purpose of identifying property out of which an order for provision can be made.

In any case in which a death has been preceded by incapacity, but particularly in a case in which an enduring power of attorney has been exercised or in which a protected estate manager has been appointed, a prudent lawyer may be compelled to make inquiries going back to the time of commencement of the deceased’s incapacity. Inquiries of this nature, however formal or informal, will need to focus upon whether each person standing in a fiduciary relationship with the incapacitated person has duly accounted for his, her or its administration of the person’s estate and whether, by reason of a breach of fiduciary obligations, a duly appointed legal personal representative of the deceased might have an entitlement to recover property, or equitable compensation, on behalf of the deceased estate. 
In practice, the need to make inquiries of this character may be less intense in relation to the activities of a protected estate manager because of the probability that, in administration of the protected estate, the activities of the manager will have come under the routine scrutiny of the NSW Trustee (via the NSW Trustee in Guardian Act 2009 (NSW), the Guardianship Division of NCAT or the Court during the period of management.  Greater informality attaches to the deployment of powers under an enduring power of attorney. Either way, practical questions about how the law is administered may need to be confronted.  Privacy provisions which, very properly, attend protected estate management may, in troublesome cases, confront an investigator, with a potential material interest in an estate but no privity in information confidential to the protected person, with substantial impediments in unravelling what has happened or is happening in management of an estate.  On the whole, there is no formal mechanism for routine scrutiny of the accounts or transactions of an incapacitated person’s enduring attorney.  Whether any (and, if so, what) new safeguards are required, in supervision of estates of people in need of protection, may require constant review in order to maintain order in the administration of deceased estates.
Thirdly, as recent judgments have demonstrated, family settlements of property in anticipation of death can be effected via family provision legislation
 and, if necessary, the Court’s protective and probate jurisdictions.
 A classic case occurs when two or more generations of a family have amassed wealth in the name of a patriarch or matriarch who, at an advanced age, becomes incapable of managing his or her affairs (including those of the extended family), leaving “children” and “grandchildren” (themselves of mature age) without access to property which has been previously freely available for ordinary living, and with uncertain prospects because the head of the family is, or may be, unable, for an indefinite time on the road to death, to make management decisions for the family. With cooperation between family members, this problem can be addressed by invoking the Court’s protective jurisdiction
 to make allowances for family members out of a protected estate, coordinating an exercise of that jurisdiction with the probate jurisdiction and the jurisdiction (under section 95 of the Succession Act) to approve a release of family provisions rights, as occurred in and following W v H.

II  FUTURE DIRECTIONS
Australian society has changed, is changing and will inevitably continue to change its attitude to the management and transmission of wealth. More people are living longer, often with a disability bearing upon their capacity for self-management.  More people have more wealth to manage and to pass on.  We have now, more than in years past, substantial (public and private) infrastructure to assist in management of the person and property of individuals living, in a welfare state, with expectations of a good life and a managed death. Legal concepts of “family” have evolved, and continue to evolve, with consequential shifts in the balance between “individual” and “community” rights, obligations and expectations.
The law has changed, is changing and will inevitably change to accommodate social change. People are now encouraged by government to plan for the risks of disability by granting an enduring power of attorney, appointing an enduring guardian or (as contemplated by Hunter and New England Area Health Service v A by his tutor T (2009) 74 NSWLR 88) preparing an advance care directive in anticipation of death, during incapacity, and for the guidance and protection of carers.  If orderly, and generally acceptable, succession arrangements have not been made during the lifetime of the property owner, applications for family provision relief (under chapter 3 of Succession Act) are now commonplace. 
Although “freedom of testamentary disposition”,  much vaunted before the commencement of the 20th century, is now highly qualified by the availability of family provision relief, compensating developments have seen relaxation of formalities which, in the 19th century and preceding generations, impeded an effective expression of testamentary intention. The formalities of making a will (presently centred upon section 6 of the Succession Act) are qualified by the jurisdiction of the Court to admit “an informal will” to probate (under section 8 of the Act) or to have a will rectified by an order made under section 27 of the Act. So expansive has our “managerial” society become that one does not even need a body to invoke a jurisdiction that straddles both protective and probate models of estate administration.  The jurisdiction of the Court now extends to making a management order (under section 54 of the NSW Trustee and Guardian Act 2009 NSW) to be made in respect of a “missing person”.
  This allows property of a missing person, often suspected of being dead but unable (via the Probate and Administration Act 1898 NSW, section 40A) to be presumed dead, to be applied (via section 59 of the NSW Trustee and Guardian Act) in the maintenance of family and dependents in advance of probate proceedings.
III INSTITUTIONAL CHANGE

Many of these developments have been underwritten, in practice, by modernisation of public infrastructure to facilitate management of the State’s historic obligation to care for those unable to care for themselves.
 The Court’s protective jurisdiction (largely found in the NSW Trustee and Guardian Act, though not to the exclusion of the Court’s “inherent” jurisdiction) is supplemented and, in terms of the volume of work undertaken, overtaken by that of statutory tribunals. 


Most of the work formerly undertaken by the Court in the appointment of committees of the estate and committees of the person, and in the making of ancillary orders affecting both person and property, is now performed by the Guardianship Division of NCAT (formerly the Guardianship Tribunal) under the Guardianship Act.  The Court retains an important supervisory jurisdiction (a recent exposition of which can be found in P v NSW Trustee and Guardian
 but, for most people in most cases, the first and only port of call is NCAT. The Court exercises its jurisdiction (both its inherent and its statutory jurisdiction) in aid of the work of statutory tribunals exercising protective jurisdiction broadly comparable to that of the Court. The Court generally reserves its original jurisdiction for exceptional cases or those in which proceedings in a statutory tribunal have miscarried.

 An essential connecting link between NCAT and the Court in the administration of the Court’s protective jurisdiction is the NSW Trustee and Guardian, increasingly keen to focus its attention on monitoring private managers of protected estates, rather than in management of estates
 in light, inter alia, of:

a) the judgment of the Court of Appeal in Holt  v Protective Commissioner
; and 

b) more recently, as documented in Ability One Financial Management Pty Ltd and Anor v JB by his tutor AB
, the growing incidence of protected estate management utilising commercial managers other than traditional “statutory trustee companies”.

IV  THE GUIDING LIGHT: PURPOSIVE CHARACTER OF THE LAW

In a world in which legislation proliferates there is no substitute, in a particular case, for a specific consultation of the particular legislation engaged by the particular facts of the case. Equally, however, a constructive engagement with the law and those responsible for its administration (be they judges, members of statutory tribunals, public servants, professional lawyers or those engaged in social welfare work) cannot be had without a working understanding of how, and why, the legal system works as it does.  One needs knowledge of the institutional framework and applicable legislation, but the dynamic of the law cannot be understood separately from the purposes it serves. 
Each branch of jurisdiction presently under consideration is essentially purposive in character.  Its operation is fundamentally informed by the purpose it serves. 
a. The province of the Court’s protective jurisdiction is that of the living, focusing on care for those who are in need of protection because of a functional incapacity to manage themselves or their affairs. The protective jurisdiction of the Court is, almost single mindedly, focused upon the welfare and interests of a person incapable of managing his or her own affairs, testing everything against whether what is to be done or left undone is or is not for the interests, and benefit, of the person in need of protection, taking a broad view of what may benefit that person, but generally subordinating all other interests to his or hers.
 


b. The province of the probate jurisdiction is that of the dead, focusing on the winding up of their affairs, including disposal of their mortal remains and, more often, transmission of their estates: in accordance with testamentary intentions, where expressed, and otherwise in accordance with law (currently chapter 4 of the Succession Act 2006 NSW) governing intestate estates. The probate jurisdiction looks to the due and proper administration of a particular deceased estate, having regard to any duly expressed testamentary intention of the deceased, and the respective interests of parties beneficially entitled to the estate. The task of the Court is to carry out a testator’s testamentary intentions, and to see that beneficiaries get what is due to them.
 Once the character of a legal personal representative passes from that of an executor to that of a trustee (upon completion of executorial duties) his, her or its obligations shift in focus from the deceased to his or her beneficiaries.

c. The province of the family provision jurisdiction is that of those who survive, focusing upon the claims of community on a deceased estate. The family provision jurisdiction, equally, looks to the due and proper administration of a particular deceased estate, endeavouring, without undue cost or delay, to order that provision be made for eligible applicants for relief out of a deceased estate, or notional estate, in whose favour an order for provision “ought” to be made.

There is a strong administrative flavour to each of these branches of the Court’s jurisdiction, with a strong public interest element, generally associated with the absence of representation before the court (because of incapacity or death) of the individual whose affairs are under consideration, and a concern about identification of those who have a material interest in management of those affairs. 
A focus on the purposive nature of each branch of the Court’s jurisdiction assists in avoiding some of the pitfalls commonly encountered in administration of the Court’s business.  
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