NEW INSIGHTS ON WILLS AND SUCCESSION IN AUSTRALIA
IMELDA DODDS*
NSW Trustee & Guardian promotes Will making and later life planning as a crucial way to help ensure a person’s wishes are documented and respected. However, the pivotal question posed by a new report released in March – Having the last word? Will making and contestation in Australia
 – is whether the dying wishes of Australians are being respected. This report gives fascinating insight into Will making practices across our nation. It provides valuable recommendations for where efforts should be focused when it comes to public education for people making a Will, and professional learning for those who draft Wills. 

Led by Associate Professor Dr Cheryl Tilse, this study is the result of a joint four year project between The University of Queensland, Queensland University of Technology and Victoria University in partnership with seven public trustee organisations across Australia. NSW Trustee & Guardian contributed funding and our Will drafters were involved in responding to the online survey. Prior to Having the last word? There was no current national data on the prevalence of Australian Wills, intended beneficiaries and surrounding principles and practices.
Dr Tilse’s work shows there are a range of reasons why people may not be having the last word when it comes to distributing their assets after death. Young Australians, have low uptake of Will making so their wishes are not captured at all. Evidence suggests that for people who do make a Will, their wishes are not always upheld because: a Will is not up-to-date with life circumstances; a person has not had access to the specialist advice they need for Will making; or because a Will is successfully contested. 
The report explores these reasons and provides recommendations that work towards remediating the gap between a person’s final wishes and what actually occurs.

The recommendations present a number of opportunities for public trustees like NSW Trustee & Guardian to take a leadership role in community education and promoting their expertise in complex Will making. 
For example, NSW Trustee & Guardian has established channels for community education and a mandate to promote planning ahead as part of the NSW Government Ageing Strategy. When it comes to making complex Wills, public trustees have a proven role in asset management for people with decision making disabilities and are uniquely placed to advise on making provision for a child with a disability in Wills. Our state-wide distribution of offices means we have experience with a true cross-section of different groups across the community. We have the advantage of being able to share that knowledge to provide good Will making services to suit the full range of different lifestyles and situations that make up Australia.
I HAVING THE LAST WORD? WILL MAKING AND CONTESTATION IN AUSTRALIA; SUMMARY OF FINDINGS AND RECOMMENDATIONS
· Australia enjoys a relatively high rate of Will making with 59% already having completed a Will and 22% expecting to make one. This is a high proportion in comparison with the reported rates in the UK and the US. However, people aged over 40 years are those most likely to have a Will, with younger age groups under valuing the need for a Will. This younger demographic will need to be targeted in public education campaigns.
· Do-it-yourself kits are not commonly used, 11% of survey respondents used Will kits and 5% drew up the document themselves.

· Not all Wills reflect current intentions or circumstances. Wills need to be promoted as a document that is regularly reviewed and updated through life as circumstances change. They should not be viewed as something you do only once.

· The promotion of Wills at major life stages such as getting married or buying a house is a priority.
· Australian Wills are primarily used to distribute assets. Having a Will to nominate guardianship for minors, choose executors and clarify funeral arrangements is not prioritised.
· People should be encouraged to see Wills as serving a broader purpose as family planning documents (e.g. about guardianship, giving reasons for their decisions on asset distribution, funeral arrangements, appointing executor) – not just a document about asset distribution.

· Most Wills provide for equal shares for children. 
· Most people making Wills are satisfied with the advice they receive although some identify specialist needs requiring advice that is difficult to obtain e.g. Islamic participants wanting a Will to comply with Australian and Islamic law, same-sex couples, people with a child with a disability, and blended families.
· When a Will is contested there is a high success rate either through mediation or the courts. Adult children are the most common claimants in Will contests. A sense of entitlement from adult children as beneficiaries should be challenged in community education as Will contests have a high economic, social and relationship cost.
· Public Trustees could take a leadership role in developing succession planning, education and support for parents of a child with a cognitive disability.

By 2055 the number of Australians aged 65 and over is projected to more than double compared with today.
 Planning ahead documents like Wills, Powers of Attorney and Enduring Guardianship are more important than ever. Now is a good time for those of us practising in this sector to reflect on the findings of this revealing research and incorporate it into our own strategies for the future. This will help ensure Australian’s wishes are properly documented and respected, so they do indeed have the last word.
The full report and associated studies can be read on the website: http://www.uq.edu.au/swahs/families-and-generational-asset-transfers-making-and-challenging-wills-in-contemporary-australia-28788
* CEO of the NSW Trustee and Guardian.
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